I. SETTING THE SCENE: LEGAL CAPACITY AND IMPAIRED CONTROL
=========================================================

A long-recognised principle holds that mental incapacity can justify restricting a person's legal rights or responsibilities, which together can be described using the term 'legal capacity'.[^1^](#fwy022-FN1){ref-type="fn"} The legitimacy of linking legal capacity to mental capacity is currently under scrutiny in international human rights law and the conclusions of this article may be relevant to these unfolding debates.[^2^](#fwy022-FN2){ref-type="fn"} However, the focus of this article is law as it stands in England and Wales, where mental and legal capacity are closely linked. Paradigmatic examples are found in the Mental Capacity Act 2005 (MCA), which allows that self-determination in one's personal affairs can be limited due to a mental incapacity; and the partial defence of diminished responsibility, which mitigates culpability on grounds of mental incapacity, reducing a charge of murder to manslaughter.

One issue that arises in both civil and criminal contexts concerns the ability of mental incapacity tests to account for control problems, which are often seen as central to addiction but also other conditions such as anorexia nervosa and compulsive hoarding.[^3^](#fwy022-FN3){ref-type="fn"} The literature has framed this issue as a question about whether so-called 'cognitive' or 'rationality' tests---which do not contain reference to impaired control---are sufficient, or whether such tests should contain an explicit impaired-control element. The test within the MCA is an example of a cognitive standard, referring only to the person's ability to understand, retain, use and weigh information (and express a decision). In contrast, the law of diminished responsibility includes an impaired ability to 'exercise self-control' as one element within its statutory test.[^4^](#fwy022-FN4){ref-type="fn"}

In relation to the capacity to consent to treatment, Louis Charland has argued that cognitive tests often fail to account for control problems.[^5^](#fwy022-FN5){ref-type="fn"} Using the example of addiction, Charland proposes that while associated impairments of appreciation and reasoning may be identified using such tests, compulsion is not straightforwardly accounted for. Similarly, with a focus on law in Victoria, Australia, Steve Matthews has argued that the mental incapacity required for involuntary treatment to be imposed for substance dependency, must be volitional rather than cognitive.[^6^](#fwy022-FN6){ref-type="fn"} In England and Wales, such concerns are related to the criticism that mental capacity law contains a cognitive or intellectual bias. However, these concerns have so far not focussed on addiction, though they have been raised in relation to anorexia nervosa.[^7^](#fwy022-FN7){ref-type="fn"}

Parallel questions have been more extensively explored in the context of incapacity-based criminal defences. The issue in this context is whether cognitive tests for excuse or mitigation sufficiently allow problems of control to be taken into account. Among others, Michael Louis Corrado has argued that control problems should be considered as potential mitigating or excusing factors, and that cognitive tests are not sufficient in this regard. Corrado proposes that the incapacities relevant to criminal defences come in two distinct kinds. While incapacities to *grasp* one's reasons can be identified using a cognitive test, incapacities to be *guided by* those reasons cannot.[^8^](#fwy022-FN8){ref-type="fn"}

Against such views in the criminal context, Stephen Morse has argued that there is no persuasive conceptual account of control problems independent of cognitive problems. Moreover, he proposes that establishing whether a person has a control problem presents practical difficulties that go beyond those associated with identifying cognitive problems.[^9^](#fwy022-FN9){ref-type="fn"} According to Morse, it is theoretically within the scope of cognitive tests to identify the incapacities associated with substance dependence, for example, because such conditions can undermine the ability to:

"'think straight, to bring reason to bear on the reasons not to act. Some people in the throes of intense desires may be virtually unable to think of anything except satisfying the desire ... Agents in such states will find it difficult to behave well because they have severe difficulty contemplating alternatives or coherently weighing alternatives. These are rationality problems.'[^10^](#fwy022-FN10){ref-type="fn"}'If the craving sufficiently interferes with the addict's ability to grasp and be guided by reason, then a classic irrationality problem arises and there is no need to resort to compulsion as the ground for excuse.'[^11^](#fwy022-FN11){ref-type="fn"}"

For Morse, control problems are rationality problems which can therefore be identified using a cognitive test. Morse suggests that insofar as cognitive tests for mitigation or excuse are failing to provide justice for people with a substance dependence, this is likely to be because the standards are too narrowly construed. The solution, in his view, is to broaden the scope of the cognitive tests.[^12^](#fwy022-FN12){ref-type="fn"} However, as Andrew Carroll and Andrew Forrester have pointed out, in practice this requires judges and juries to make an inference from impaired control to a cognitive incapacity.[^13^](#fwy022-FN13){ref-type="fn"} This raises a practical question about how straightforwardly addiction, for example, can be understood in terms of impaired abilities to understand or reason.[^14^](#fwy022-FN14){ref-type="fn"}

This set of questions has been played out, among other contexts, in proposals for reform of the special verdict of not guilty by reason of insanity in various jurisdictions of the UK.[^15^](#fwy022-FN15){ref-type="fn"} While a number of common law jurisdictions include an explicit control element within a M'Naghten-based defence,[^16^](#fwy022-FN16){ref-type="fn"} UK jurisdictions have so far retained a cognitive version of this test. In 2004, the Scottish Law Commission reviewed this situation and recommended against the inclusion of an explicit control element. Instead it proposed that the M'Naghten criterion of a *failure to know* the nature or wrongness of one's act should be broadened to a *failure to appreciate*. In the view of the Scottish Law Commission, and consistent with Morse's position, a wide interpretation of *appreciate* would include control problems, making an explicit control element redundant.[^17^](#fwy022-FN17){ref-type="fn"}

In 2013, the Law Commission of England and Wales considered the same issue and departed from the conclusions of the Scottish Law Commission, recommending the inclusion of a 'lack of control limb' as part of a new defence to replace the special verdict.[^18^](#fwy022-FN18){ref-type="fn"} The English proposal acknowledged the practical difficulties associated with a control limb in establishing whether a person's capacity for control is impaired; as well as the argument that control problems are rationality problems and can therefore be accounted for within a cognitive test.[^19^](#fwy022-FN19){ref-type="fn"} However, it concluded, 'we do not agree that it is always the case that irrational thinking and beliefs are all that lie behind a lack of control', giving compulsive hoarding as a case in point.[^20^](#fwy022-FN20){ref-type="fn"}

These debates highlight the possibility that the presence or absence of an explicit impaired-control element in the relevant standards may impact upon determinations of legal capacity in the context of alcohol dependence. This is an important diagnostic context in which to address these issues. The prevalence of alcohol dependence is estimated at around twice the prevalence of dependence on all illicit drugs, making it a serious social problem.[^21^](#fwy022-FN21){ref-type="fn"} It is also a complex problem because of the deeply embedded role for alcohol in UK culture. However, little attention has been paid to the way that alcohol dependence is viewed through mental incapacity tests in England and Wales, particularly in the civil context.

This article explores this issue with a focus on two areas of law: decisions concerning treatment for alcohol dependence, and responsibility for a killing. These are *prima facie* significant circumstances, and they are situations that arise for people who are alcohol dependent. However, the focus on these areas was largely predetermined by the fact that there are few contexts in which questions about the impact of alcohol dependence on legal capacity are raised.

The analysis begins with law concerning the capacity to refuse treatment for alcohol dependence, and a comparison with the approach to questions of the capacity to refuse treatment for anorexia. This comparison was chosen because of the significant case law in which impaired control is used to ground findings of mental incapacity to refuse treatment for anorexia. However, this comparison is made all the more relevant due to the case *A NHS Foundation Trust v Ms X,* which considers mental capacity in relation to both conditions.[^22^](#fwy022-FN22){ref-type="fn"}

A debate about substance dependence and consent is then used to clarify the legal position in England and Wales concerning treatment refusal in relation to alcohol dependence and anorexia. The analysis of the anorexia cases shows that the MCA's cognitive mental capacity test can be interpreted in a wide way that allows control problems to be taken into account; but suggests that a narrow interpretation of the test has been applied in questions concerning alcohol dependence.

The article then moves to the criminal law, tracing developments that have made the defence of diminished responsibility more available to alcohol dependent offenders. In contrast to the MCA, the incapacity test in this context does contain an impaired control limb, allowing a comparison of legal reasoning and outcomes in the presence or absence of an explicit control element. This analysis shows that the presence of a control limb does not automatically mean that the test is able to account for control problems. The mental incapacity test in the law of diminished responsibility was initially interpreted in a narrow way that made the defence unavailable to alcohol dependent offenders, despite its explicit reference to impaired self-control. Judicial developments have now widened its interpretation so that alcohol dependence can provide grounds for diminished responsibility.

These findings suggest that it is the interpretation of mental incapacity tests when they are applied, rather than whether they contain an explicit control element, that is crucial in determining outcomes in terms of legal capacity. The article concludes by arguing that value judgements associated with alcohol dependency and anorexia are playing a significant, unrecognised, and inappropriate role in driving the interpretation of mental incapacity tests.

II. ALCOHOL DEPENDENCE AND THE CAPACITY TO REFUSE TREATMENT
===========================================================

Questions concerning an adult's capacity to refuse treatment in England and Wales were for a long time decided using common law principles, but since 2007 they have been governed by the MCA. Since the implementation of the MCA, a person lacks mental capacity if, due to 'an impairment of, or disturbance in the functioning of, the mind or brain',[^23^](#fwy022-FN23){ref-type="fn"} they are unable to (i) understand, (ii) retain, or (iii) use or weigh relevant information in coming to a decision; or (iv) are unable to communicate their decision.[^24^](#fwy022-FN24){ref-type="fn"}

Neither the MCA nor its Code of Practice discusses substance dependence. However, as Lady Hale has made clear, for the purposes of the Act a person 'who is suffering the effects of alcohol or drug use or abuse, will be impaired or disturbed'.[^25^](#fwy022-FN25){ref-type="fn"} It would seem that alcohol dependence can therefore provide the basis for a finding of mental incapacity, if, for the Act's purposes, the person's decision-making abilities are relevantly impaired. However, research for this paper found only one reported case in which alcohol dependence was considered as potential grounds for mental incapacity.[^26^](#fwy022-FN26){ref-type="fn"} In *A NHS Foundation Trust v Ms X,* Ms X's capacity to make decisions about alcohol use arose as a side issue to the central question of her capacity and best interests in relation to anorexia.[^27^](#fwy022-FN27){ref-type="fn"}

Ms X was a young woman suffering from long-term anorexia and alcohol dependence.[^28^](#fwy022-FN28){ref-type="fn"} Due to an increasingly damaging cycle of imposed hospital admissions for anorexia, refeeding and weight gain, followed by excessive alcohol consumption and deliberate weight loss, the Trust sought a declaration that forced treatment for Ms X's anorexia was no longer in her best interests and so would be unlawful.[^29^](#fwy022-FN29){ref-type="fn"}

In its decision, the Court considered Ms X's mental capacity both in relation to her eating disorder and her use of alcohol. Based on expert evidence, Cobb J was 'entirely satisfied' that Ms X lacked capacity in relation to decisions about her anorexia.[^30^](#fwy022-FN30){ref-type="fn"} However, the experts also agreed that Ms X *had* mental capacity in relation to her use of alcohol, and Cobb J accepted their opinion giving the following reasoning:

"'\[The medical experts\] both considered that Ms X was able to understand, retain, and crucially weigh up, the decision around drinking; they felt that her drinking was responsive to events -- she appeared to be making choices about when to drink, when to drink more, and when to drink less. In particular, Dr. Glover was of the view that Ms X was able to weigh information such as the calorific content of alcohol, and appeared to be aware of the consequences for her liver functioning of continued abusive drinking, including the prospect that it could kill her.'[^31^](#fwy022-FN31){ref-type="fn"}"

It followed that the Court had no jurisdiction over Ms X's decisions around alcohol consumption.[^32^](#fwy022-FN32){ref-type="fn"} The Mental Health Act 1983 (MHA) provides an alternative means by which an adult can be forcibly treated for a mental disorder, and this route does not depend on a finding of mental incapacity. However, drug and alcohol dependence are excluded from the MHA's definition of a mental disorder, meaning that the statute does not apply directly to these conditions.[^33^](#fwy022-FN33){ref-type="fn"}

This finding of mental capacity in the context of severe alcohol dependency raises a question about the MCA's ability to account for this condition---at what point would alcohol dependency provide grounds for a finding of mental incapacity in relation to alcohol use?[^34^](#fwy022-FN34){ref-type="fn"} Further insight into this question comes from a recent case in which the impact of alcohol dependence on mental capacity was considered as a general issue. In *RB v Brighton & Hove City Council* the question of capacity concerned the impact of RB's brain injury on his ability to decide about where to live.[^35^](#fwy022-FN35){ref-type="fn"} RB had been alcohol dependent since the age of 15---many years before his brain injury[^36^](#fwy022-FN36){ref-type="fn"}---and following partial rehabilitation after the brain injury he wished to resume his prior way of life by moving into more independent accommodation; a decision that was predicted to result in a return to 'alcoholism and a chaotic lifestyle'.[^37^](#fwy022-FN37){ref-type="fn"}

On appeal, the decision that RB lacked the capacity to make this decision due to his brain injury was challenged on grounds that RB's 'inability to control his drinking is the same now as it was before the accident'.[^38^](#fwy022-FN38){ref-type="fn"} This argument relied on an assumption that RB had mental capacity in relation to his drinking prior to the injury; and therefore, that his alcohol dependency was unlikely to have undermined his capacity to make decisions in this area. While RB's appeal was rejected, the Court affirmed the underlying assumption about alcohol dependence, holding that 'an ordinary alcoholic ... would not of course be made subject to a standard authorisation'.[^39^](#fwy022-FN39){ref-type="fn"} Given the context of the discussion it seems that 'an ordinary alcoholic' refers to an alcoholic without a brain injury (rather than commonplace alcohol dependency). This statement therefore appears to support the opinion of the medical expert, who gave evidence that, 'Alcoholics can weigh up their decisions'.[^40^](#fwy022-FN40){ref-type="fn"}

This position in relation to alcohol dependency stands in contrast to that adopted in several other common law jurisdictions. Australia[^41^](#fwy022-FN41){ref-type="fn"} and New Zealand,[^42^](#fwy022-FN42){ref-type="fn"} for example, have dedicated statutes that allow for involuntary detention and treatment on the basis of substance dependency, some of which require a loss of mental capacity in relation to the relevant substance.[^43^](#fwy022-FN43){ref-type="fn"} This difference in approach raises a question about whether the difficulties that people who are alcohol dependent can face in engaging with treatment are overlooked in English law; and whether this might be explained, in part, by a difficulty in accounting for control problems within the MCA's cognitive test.[^44^](#fwy022-FN44){ref-type="fn"}

An examination of law concerning refusals of treatment for anorexia provides insight into these questions, not only because of the juxtaposition of these two conditions in Ms X's tragic case. A wider examination of relevant law shows that questions of mental capacity in this clinical context are often framed as questions about impaired control in relation to weight loss, and whether this results in a compulsion to refuse treatment. In the reported cases, it is often found that people with acute anorexia lack mental capacity to refuse treatment on these grounds.

III. ANOREXIA NERVOSA AND THE CAPACITY TO REFUSE TREATMENT
==========================================================

A significant body of research supports the idea that anorexia can involve a severely compromised ability to control the restriction of nutrition and weight loss.[^45^](#fwy022-FN45){ref-type="fn"} Participants in studies by Jacinta Tan and colleagues reported significant difficulties in eating and accepting treatment even if they wanted to.[^46^](#fwy022-FN46){ref-type="fn"}

In the case law both before and after the implementation of the MCA, impaired control is a central feature of anorexia held relevant to questions concerning the capacity make decisions about treatment. In *Re W*, the finding that W lacked the mental capacity to refuse treatment was based on the understanding that she had an 'addictive illness' which 'creates a compulsion to refuse treatment or to accept treatment that is likely to be ineffective'.[^47^](#fwy022-FN47){ref-type="fn"} Similarly, E in *A LA v E* was found to lack capacity due to an 'obsessive fear of weight gain' that 'overpowers all other thoughts'[^48^](#fwy022-FN48){ref-type="fn"}; and in *B v Croydon HA* it was held relevant to the question of mental capacity that B was 'unable to break out of the routine of punishing herself'.[^49^](#fwy022-FN49){ref-type="fn"} This approach to accounting for the impact of anorexia on the capacity to refuse treatment is now supported by the MCA's Code of Practice, which states that,

"'a person with the eating disorder anorexia nervosa may understand information about the consequences of not eating. But, \[they may nonetheless lack mental capacity because\] their compulsion not to eat might be too strong for them to ignore'.[^50^](#fwy022-FN50){ref-type="fn"}"

Both prior to and since the implementation of the MCA these control problems in anorexia were described as impairing the person's ability to deliberate about treatment. For example, during cross examination in *B v Croydon HA*, B apparently understood that her weight 'was getting out of hand', but she was held incapable of making an informed choice because the compulsion not to eat rendered her unable to 'appreciate the extent to which she was hazarding her life'.[^51^](#fwy022-FN51){ref-type="fn"} The desire not to gain weight in anorexia was described as giving rise to 'deranged thought processes'[^52^](#fwy022-FN52){ref-type="fn"} in *Re KB*, and to 'distorting processes' in *Re C*.[^53^](#fwy022-FN53){ref-type="fn"} Consistent with this approach, the MCA's Code of Practice now advises that the compulsive features of anorexia can undermine a person's ability to weigh information regarding the risks and benefits of treatment.[^54^](#fwy022-FN54){ref-type="fn"} This reasoning was applied in case *A LA v E*, when E was held able to understand, but unable to weigh the treatment information because of the overpowering nature of her need to not gain weight.[^55^](#fwy022-FN55){ref-type="fn"}

In summary, the approach found in English mental capacity law concerning treatment for anorexia draws close associations between the concepts of addiction, compulsion, impaired deliberation, and mental incapacity. Descriptions of the experience of anorexia as being 'stuck in the routine' and 'like a habit you can't break' are interpreted as evidence for mental incapacity;[^56^](#fwy022-FN56){ref-type="fn"} and such control problems are accounted for within the MCA's cognitive test as an inability to weigh the risks and benefits of treatment.

These links drawn between addiction, compulsion, impaired deliberation, and mental incapacity show how the inference from impaired control to cognitive incapacity can, and is, being made within the MCA's test. It suggests that an explicit control element is not necessary for taking impaired control into account within this structure. It also suggests that any difficulties associated with making such an inference do not play a central role in explaining the positions concerning alcohol dependency adopted in the cases of *Ms X* or *RB*. The MCA's test could, it seems, be used to find that a person who is alcohol dependent lacks mental capacity in decisions about drinking and treatment.

In the medical ethics literature, Louis Charland has used arguments very like those found in the anorexia cases, to defend the view that heroin dependence undermines the capacity to consent in decisions involving heroin. His position shows how the argument for incapacity due to alcohol dependence might be made, and an analysis of this position clarifies what is at issue when questions of compulsion arise in cases concerning the refusal of treatment for anorexia. In the anorexia cases 'compulsion' refers to severe difficulties of control, not merely an absence of control. Behaviour can be willed---can involve a choice---and yet be compelled in the relevant legal sense.

IV. HEROIN DEPENDENCE AND CONSENTING TO PRESCRIBED HEROIN
=========================================================

Charland argues that in the context of prescribing heroin as a treatment for dependency on the drug, the usual presumption in favour of capacity to consent should be reversed.[^57^](#fwy022-FN57){ref-type="fn"} Central to his case is the claim that compulsion is a defining feature of dependence, and that it undermines the ability to 'weigh risks and benefits' associated with heroin use.[^58^](#fwy022-FN58){ref-type="fn"} Charland concludes that for people who are heroin dependent, decision-making in connection with the drug is 'warped' and 'biased'---in the case of a clinical trial involving heroin, the 'benefits are overweighted'---and this casts serious doubt on the person's ability to make these decisions.[^59^](#fwy022-FN59){ref-type="fn"}

Charland's reasoning is strikingly like that found in the English cases concerning refusal of treatment for anorexia. Applied to alcohol dependence in the context of English law, the argument would be that the compulsive features of this condition significantly warp or bias deliberation about drinking. Because treatment for alcohol dependence means not drinking---just as treatment for anorexia means not restricting nutrition---the alcohol dependent person's ability to weigh the risks and benefits of treatment may be called into doubt.

Charland's view on this issue has provoked criticism, among others, from Bennett Foddy and Julian Savulescu.[^60^](#fwy022-FN60){ref-type="fn"} They argue that a person is compelled only when the use of a substance is 'irresistible', removing choice, and in their view this is not an accurate description of heroin dependence.[^61^](#fwy022-FN61){ref-type="fn"} Among their supporting reasons, Foddy and Savulescu cite evidence that people who are heroin dependent can respond to strong incentives to not take the drug, and it is argued that they therefore retain a degree control. Understood in this way, even if a desire for heroin is extremely difficult to resist, use of the drug is always 'volitional'[^62^](#fwy022-FN62){ref-type="fn"}---it flows from the will rather than being a reflex or an epileptic seizure. Only a complete loss of control removes choice, rendering a behaviour irresistible, and so heroin use is not compelled.[^63^](#fwy022-FN63){ref-type="fn"}

However, while Foddy and Savulescu's interpretation of compulsion as a complete loss of control is one plausible view, it does not square with the use of this term in English law concerning the refusal of treatment for anorexia. Where compulsion is given as grounds for incapacity due to anorexia, it is most often described in terms of extreme distortions and biases in the decision process, rather than the person being deprived of a choice. In *Re C*, C was understood to be making a choice when it was said that, 'worries about the effects on the body, and eventually threats to life itself, are ignored'.[^64^](#fwy022-FN64){ref-type="fn"} Similarly in *Re W*, compulsion in anorexia is said to involve 'a firm wish not to be cured, or at least not to be cured unless and until the sufferer wishes to cure herself', indicating that an anorexic person's refusal of treatment is at least in part an expression of their current desires.[^65^](#fwy022-FN65){ref-type="fn"} Reflecting the understanding of compulsion found in these cases, the MCA's Code of Practice advises that an anorexic person's 'compulsion not to eat might be too strong for them to ignore'.[^66^](#fwy022-FN66){ref-type="fn"} These descriptions clearly imply that the relevant decisions are volitions: they flow from the person's beliefs and desires, even if their mental powers may be impaired. In these descriptions, the anorexic person is making a choice to refuse treatment yet this choice is compelled---a logical impossibility on Foddy and Savulescu's view.

The understanding of compulsion in this part of English law is therefore wider than that proposed by Foddy and Savulescu in their analysis of heroin dependency. As a matter of English law, *severe difficulties* of control in anorexia, not merely an *absence* of control, can ground a finding of mental incapacity in relation to treatment. This understanding of compulsion has also been endorsed in the philosophical literature concerning addiction, with Jeanette Kennett arguing that compulsion is:

"'motivation that it is largely impervious, both to the agent's values and to common techniques of self-control. This is consistent with the claim that the behaviour is intentional'. [^67^](#fwy022-FN67){ref-type="fn"}"

Alcohol dependence could therefore involve compulsion in the relevant legal sense, resulting in a mental incapacity, even though drinking always involves a choice. The crucial legal issue in England and Wales is not whether the desire for alcohol is irresistible in the sense that drinking that is not willed, but rather the severity of the person's difficulties in weighing the risks and benefits in decisions about treatment.

V. REVISITING THE CASE OF Ms X
==============================

With this clarification in hand, we can now revisit the decision that Ms X had mental capacity in relation to her alcohol dependence. The justification given for this finding was that Ms X's decisions about drinking responded to considerations other than her desire for alcohol, and that she therefore retained the ability to weigh in this area.

One interpretation of this reasoning is that it reflects the approach found in the anorexia cases. Understood in this way, Ms X's weighing of other considerations was taken as evidence of a *sufficient degree* of responsiveness to reasons: Ms X retained enough control in her choices about drinking to retain legal capacity in relation to treatment. It is puzzling, however, that the main countervailing reason cited by the Court was the calorific content of alcohol. The experts and Court were firmly of the opinion that Ms X's fear of weight gain resulted in a mental incapacity in relation to her anorexia. The fact that this same consideration played a role in her decisions about drinking does not therefore seem like good evidence that she retained sufficient control---understood as an ability to weigh---in relation to her drinking.

An alternative interpretation of the Court's reasoning is that *any* responsiveness to considerations other than the desire for alcohol was taken to demonstrate Ms X's ability to weigh in her decisions about drinking. So long as she demonstrated a choice to drink, the ability to weigh this decision was preserved, in line with Foddy and Savulescu's narrow approach to the understanding of compulsion. The conclusions that can be drawn here are necessarily speculative. However, the expert opinion that Ms X 'appeared to be making choices about when to drink'[^68^](#fwy022-FN68){ref-type="fn"} was accepted as evidence of her mental capacity in this area. This provides some evidence that a narrow approach was applied: a choice to drink meant that the ability to weigh was not relevantly impaired no matter what difficulties in resisting drinking, might have been involved.

If this second analysis is correct then the interpretation of the MCA's test applied to Ms X's alcohol dependence was markedly different to the interpretation applied in the anorexia cases. A question is also raised about whether this reflects the approach taken in wider practice, given that most mental capacity decisions don't come to court. However, even if there is such a divergence of approach between these two diagnostic contexts, it might be argued that this is warranted. Two possible justifications are briefly considered.

One potential justification might be based on the claim that the stakes are higher in decisions concerning treatment for anorexia, and that this provides a reason to apply the mental incapacity test in a more stringent way. The underlying risk-relativity principle was part of common law prior to the MCA, but it is now endorsed only when the higher stakes mean the decision is more complex.[^69^](#fwy022-FN69){ref-type="fn"} The main problem for this form of justification concerns the underlying facts. There were 7,327 reported deaths in the UK in 2016 due to diseases that result directly from alcohol consumption, for example, alcoholic liver disease.[^70^](#fwy022-FN70){ref-type="fn"} The statistics clearly indicate a direct link between long-term alcohol abuse and death and in this sense the risks associated with alcohol dependence could not be higher. It may be that the predictability of death within a timeframe is more straightforward in malnutrition than in liver failure, but this seems a tenuous basis for a claim that the decision about treatment is therefore more complex.

Another potential justification might be based on a claim that forced treatment is unlikely to be in the alcohol dependent person's best interests. Bernadette McSherry, for example, has noted a lack of evidence regarding the efficacy of civil commitment as a response to alcoholism.[^71^](#fwy022-FN71){ref-type="fn"} The question of mental capacity is independent of the person's best interests in England and Wales. Nonetheless, there may be a reluctance to consider the question of mental capacity if a finding of incapacity would make no practical difference, because treatment would never be imposed. This line of thinking may play a part in explaining the small number of reported cases to consider the impact of alcohol dependence on the capacity to decide about treatment. However, serious concerns have also been raised about best interests in relation to forced treatment for anorexia. It has been argued that involuntary treatment can lead to a breakdown of trust with professionals[^72^](#fwy022-FN72){ref-type="fn"} and can result in chronicity that may make recovery less likely.[^73^](#fwy022-FN73){ref-type="fn"} The significant concerns in both clinical contexts suggest that this issue does not distinguish these conditions in a way that would justify adopting different approaches to the assessment of mental capacity.

In the absence of an obvious justification for the apparent difference in how the MCA's test has been applied in the context of alcohol dependency and anorexia, the final sections of this article offer an explanation based on the very different value judgements associated with these two conditions. This proposal also raises wider concerns about the role that evaluative and other social inputs may be playing when the MCA's mental capacity test is interpreted and applied in practice.

However, the article first examines how the impact of alcohol dependence on mental capacities is approached within the defence of diminished responsibility, using its test which contains an explicit control limb. The analysis traces an attempt in the criminal courts to make it possible for defendants to successfully plead diminished responsibility due to alcohol dependence. This has involved a shift in the understanding of 'involuntary drinking' from a narrow interpretation based on the absence of choice, to a wider interpretation referring to an impaired capacity for control. These developments engage with similar issues to those identified in the case of *Ms X*, illustrating that these difficulties are not avoided by the presence of an explicit impaired control element within an incapacity test.

VI. DIMINISHED RESPONSIBILITY FOR A KILLING
===========================================

Alcohol dependency is rarely considered as a potential mitigating or excusing factor for a criminal offence, though several commentators have called for changes to existing defences or the development of new defences, to allow substance dependency to be taken into account.[^74^](#fwy022-FN74){ref-type="fn"} The partial defence of diminished responsibility is the only place in English law where attempts have been made to use alcohol dependence *per se* to ground criminal mitigation or excuse.[^75^](#fwy022-FN75){ref-type="fn"}

Over the past decade there has been an attempt to make this defence more available to alcohol dependent offenders, and these developments have addressed similar issues to those identified in the civil law above. The law of diminished responsibility was significantly changed in 2009. However, many of the important cases in relation to alcohol dependence pre-date those changes. Rather than providing an overview of developments in relation to diminished responsibility and alcohol dependency, this section of the article focusses on a crucial shift in how the impaired-control limb within the law of diminished responsibility has been interpreted.[^76^](#fwy022-FN76){ref-type="fn"}

Prior to the 2009 amendments, the Homicide Act 1957 provided that a person who kills, or is party to a killing, should not be found guilty of murder,

"'if he was suffering from such abnormality of mind ... as substantially impaired his mental responsibility for his acts and omissions in doing or being a party to the killing'.[^77^](#fwy022-FN77){ref-type="fn"}"

An abnormality of mind in this context included, 'not only the perception of physical acts and matters, and the ability to form a rational judgment whether an act is right or wrong, but also the ability to exercise will-power to control physical acts in accordance with that rational judgment'.[^78^](#fwy022-FN78){ref-type="fn"}

Among the 2009 amendments, an 'abnormality of mind' became an 'abnormality of mental functioning', although it was anticipated that the terms would not significantly differ[^79^](#fwy022-FN79){ref-type="fn"} and this has been confirmed in relation to alcohol dependency.[^80^](#fwy022-FN80){ref-type="fn"} The changes also modified the capacities relevant to mental responsibility by introducing three categories of ability---understanding, rational judgment, and self-control---at least one of which must be substantially impaired.[^81^](#fwy022-FN81){ref-type="fn"} As summarised in *R v Martin John Bunch*, the central issue for the alcohol dependent offender is now whether he or she,

"'was suffering from an abnormality of mental functioning which arose from that medical condition \[alcohol dependency\] and which substantially impaired one of the three capacities mentioned in the Act'.[^82^](#fwy022-FN82){ref-type="fn"}"

Crucially, the new statutory definition retains an explicit control element, although this was modified from an ability to 'exercise will-power to control physical acts in accordance with that rational judgment'[^83^](#fwy022-FN83){ref-type="fn"} to an ability to 'exercise self-control'.[^84^](#fwy022-FN84){ref-type="fn"} It is this element that has been used to argue for diminished responsibility on grounds of alcohol dependency. However, difficulties originally arose in defining and applying a test for a substantial impairment in this ability.

VII. DIMINISHED RESPONSIBILITY AND INVOLUNTARY DRINKING
=======================================================

The case of *R v Tandy[^85^](#fwy022-FN85){ref-type="fn"}* established that chronic alcoholism[^86^](#fwy022-FN86){ref-type="fn"} could be an abnormality of mind that substantially impaired mental responsibility for a killing. Tandy, a chronic alcoholic who strangled her daughter after consuming 90% of a bottle of vodka, was, however, unsuccessful in pleading diminished responsibility and convicted of murder.

The failure of the defence was due to Tandy's inability to satisfy the Court's test for whether her control in relation to drinking was relevantly impaired. In the absence of brain damage, which at that time was accepted as proof of an abnormality of mind,[^87^](#fwy022-FN87){ref-type="fn"} Tandy was required to prove that her consumption of alcohol prior to the killing was 'involuntary' due to her alcoholism,[^88^](#fwy022-FN88){ref-type="fn"} meaning she had 'no immediate control' over her consumption of alcohol.[^89^](#fwy022-FN89){ref-type="fn"} The craving for alcohol had to be irresistible in the sense that 'the use of drink or drugs \[was\] involuntary'.[^90^](#fwy022-FN90){ref-type="fn"} Drawing a sharp distinction between a choice to drink and an abnormality of mind caused by disease, the Court of Appeal supported the trial judge's direction that:

"'The choice \[of whether to drink or not to drink on the day of the killing\] may not have been easy but ... if it was there at all it is fatal to this defence ... . \[If Tandy did drink\] as a matter of choice, she cannot say in law or in common sense that the abnormality of mind which resulted was induced by disease'. [^91^](#fwy022-FN91){ref-type="fn"}"

Applying this test for a substantial impairment of self-control,[^92^](#fwy022-FN92){ref-type="fn"} the jury were not persuaded that Tandy did not have a choice.[^93^](#fwy022-FN93){ref-type="fn"} However, *Tandy* raised the question of whether alcohol dependence could ever result in involuntary drinking in the required sense, and was heavily criticised on this basis. Julia Tolmie argued that the requirement of a total loss of control effectively took the defence of diminished responsibility away from people who are alcohol dependent.[^94^](#fwy022-FN94){ref-type="fn"} Similarly, Jonathon Goodliffe criticised the stark approach to assessing problems of control:

"'The Court of Appeal in *Tandy* were able to accept the adoption of diminished responsibility as it applies to alcoholism only in terms of black and white, rather than shades of grey: either the Defendant was wholly incapable of resisting the impulse to drink or she was responsible for her actions and should be convicted of murder.'[^95^](#fwy022-FN95){ref-type="fn"}"

In 2008 and 2009 the Court of Appeal took the opportunity to reassess *Tandy*[^96^](#fwy022-FN96){ref-type="fn"} in the cases of *R v Wood*[^97^](#fwy022-FN97){ref-type="fn"} and *R v Stewart*[^98^](#fwy022-FN98){ref-type="fn"} in which the defendants were diagnosed by all experts as suffering from alcohol dependency syndrome.[^99^](#fwy022-FN99){ref-type="fn"} In the trial of *Wood* the defence of diminished responsibility was rejected following the direction of the trail judge that, in accordance with *Tandy*:

"'A man's act is involuntary if, and only if, he could not have acted otherwise. Giving into a craving is not an involuntary act, even if it is very difficult to do otherwise.'[^100^](#fwy022-FN100){ref-type="fn"}"

However, in Wood's appeal the Court held that *Tandy* had imposed a strict test for a relevant impairment in the capacity for control, that, as in other prior cases,*[^101^](#fwy022-FN101){ref-type="fn"}* was being very literally applied. The Court held that giving into a craving for alcohol could in fact constitute an involuntary act, confirming that, in law, an irresistible craving for alcohol can occur. According to this reassessment, a choice to drink in the context of alcohol dependency can be involuntary.[^102^](#fwy022-FN102){ref-type="fn"}

There was also a shift of focus in *Wood*[^103^](#fwy022-FN103){ref-type="fn"} and *Stewart*[^104^](#fwy022-FN104){ref-type="fn"} away from the medical status of alcohol dependency. The critical issue in *Tandy* appears to have been whether Tandy suffered an 'abnormality of mind ... induced by disease'[^105^](#fwy022-FN105){ref-type="fn"} and it was to this issue that the question of involuntary drinking was applied.[^106^](#fwy022-FN106){ref-type="fn"} However, *Wood* confirmed the Court's acceptance, by then, that alcohol dependency is 'a true psychiatric condition'.[^107^](#fwy022-FN107){ref-type="fn"} This development raised a question about the role for the issue of involuntary drinking. The Court of Appeal set out that this issue is key both to the assessment of whether an individual suffered from an abnormality of mind resulting from alcohol dependency at the time of the killing;[^108^](#fwy022-FN108){ref-type="fn"} and if this element is made out, to the assessment of whether mental responsibility was substantially impaired.[^109^](#fwy022-FN109){ref-type="fn"} In *Stewart,* the Court of Appeal emphasised that, '\[It\] does not necessarily follow from the fact that a defendant suffers from alcohol dependency syndrome that he has established the necessary abnormality of mind'.[^110^](#fwy022-FN110){ref-type="fn"}

VIII. COMPLEXITIES AND FURTHER DEVELOPMENTS IN THE INVOLUNTARY DRINKING TEST
============================================================================

Stewart's trial, however, foreshadowed challenges in the implementation of the revised test for involuntary drinking. In keeping with the reassessment set out in *Wood*, the defence expert concluded that Stewart's 'compulsion to drink was very great', his 'appetite for alcohol was overpowering', and that 'he had lost the ability voluntarily to control/resist a drink'.[^111^](#fwy022-FN111){ref-type="fn"} The prosecution expert, however, gave evidence that, 'however chronic the alcoholism, an alcoholic always had a choice whether to drink', that 'alcohol dependence was not a disease in the typical sense like pneumonia, a condition over which the sufferer had no control', and that, '\[rather\] than a disease alcoholism was a habit'.[^112^](#fwy022-FN112){ref-type="fn"} The Court of Appeal refrained from commenting on the expert's opinion,[^113^](#fwy022-FN113){ref-type="fn"} but confirmed that, in law, an irresistible craving can occur in alcohol dependency.

Similar difficulties appear to have arisen in the more recent trial of *R v Williams*[^114^](#fwy022-FN114){ref-type="fn"} where an unused report by a medical expert was said by the Court of Appeal to rely on the approach in *Tandy*.[^115^](#fwy022-FN115){ref-type="fn"} However, a recent case indicates that there may be a growing acceptance in practice, of the revised understanding of involuntary drinking. In *R v Richardson*[^116^](#fwy022-FN116){ref-type="fn"} the Crown accepted a guilty plea of diminished responsibility due to alcohol dependency. The sentence was challenged by the Solicitor-General and was found by the Court of Appeal to be 'unduly lenient',[^117^](#fwy022-FN117){ref-type="fn"} but it was held that the Crown's acceptance of the plea was nonetheless 'entirely proper'.[^118^](#fwy022-FN118){ref-type="fn"}

One emerging theme from the reported cases post-*Wood* and *Stewart* is an apparent shift in relation to the issue of an abnormality of mental functioning. In *R v Barry*,[^119^](#fwy022-FN119){ref-type="fn"} at trial and on appeal it was accepted that Barry was suffering from alcohol dependency at the time of the killing, and that this amounted to an abnormality of mind.[^120^](#fwy022-FN120){ref-type="fn"} In support of this position, the Court of Appeal outlined the prosecution's expert evidence concerning the defendant's 'strong compulsion' to drink, and his 'difficulty in controlling' his use of alcohol as well as withdrawal symptoms and tolerance to the effects of alcohol.[^121^](#fwy022-FN121){ref-type="fn"} However, the expert 'was unable to say whether the appellant's drinking had been voluntary or involuntary on the night in question' and the defence's medical expert report was said to have nothing to add.[^122^](#fwy022-FN122){ref-type="fn"} Contrary to the approach outlined in *Stewart*,[^123^](#fwy022-FN123){ref-type="fn"} it appears that in *Barry* the issue of involuntary drinking was not used to determine whether the defendant's alcohol dependency amounted to an abnormality of mind.

Further insight is provided by two other recent cases. In *R v Williams,* the Court of Appeal indicated that an abnormality of mental functioning followed straightforwardly from a diagnosis of alcohol dependency. According to the Court, Williams 'was suffering from an abnormality of mind, that is to say Alcohol Dependency Syndrome',[^124^](#fwy022-FN124){ref-type="fn"} with the issue of voluntariness not raised until the discussion of Williams' mental responsibility. In *R v Ashby,*[^125^](#fwy022-FN125){ref-type="fn"} the trial judge directed that the jury should consider whether Ashby was suffering from alcohol dependency syndrome at the time of the killing, and if he was, 'the jury were then asked to consider on the balance of probabilities the applicant's responsibility for stabling \[sic\] the victim was substantially impaired by the abnormality of his mind'.[^126^](#fwy022-FN126){ref-type="fn"} These directions leave no room for the possibility that the defendant may have been suffering from alcohol dependency, but not an abnormality of mental functioning, and the Court of Appeal made no criticism of these directions.

These observations suggest that the issue of an abnormality of mental functioning is now being tied closely to a diagnosis of alcohol dependency.[^127^](#fwy022-FN127){ref-type="fn"} Concerns were previously raised that the 2009 amendments to the law of diminished responsibility would bring further complexity to attempts to take alcohol dependence into account. It was suggested that increasing the number of issues that could be disputed and which require medical expert opinion to resolve, is likely to result in more contested pleas, which juries are less likely to accept.[^128^](#fwy022-FN128){ref-type="fn"} In relation to these concerns, the reported cases since the amendments came into force only provide limited insight. However, the impression given is that the approach to the alcohol dependent offender has not significantly changed. The shift to a more medicalised understanding of abnormal mental functioning may even have simplified this element of the defence by replacing the more nebulous issue of involuntary drinking.[^129^](#fwy022-FN129){ref-type="fn"}

Nonetheless, these cases provide no insight into whether these developments have translated into a greater willingness on the part of juries, to accept a plea of diminished responsibility on grounds of alcohol dependency. The voluntariness of the defendant's drinking at the relevant time remains the crucial issue in relation to responsibility. In the reported cases, there have been problems with the experts' implementation of the revised involuntary drinking test, and juries may well be encountering the same difficulties.

IX. WHAT THEN IS THE LEGAL POSITION OF THE PERSON WHO IS ALCOHOL DEPENDENT?
===========================================================================

For persons who are alcohol dependent in England and Wales, questions of legal capacity in relation to decisions about treatment and in relation to their responsibility for a killing, turn on the person's ability to control their drinking. However, the standard used to make this determination is different in these two contexts. The crucial element of the MCA's cognitive test is the person's ability to weigh the risks and benefits of alcohol use and treatment. The crucial element of the law of diminished responsibility now concerns whether the person was substantially impaired in their ability to exercise self-control; which turns on whether the person's drinking was involuntary due to an irresistible craving for alcohol.

As described above, recent years have seen a shift in the law of diminished responsibility. Prior to *Wood*, the involuntary drinking test required a complete loss of control over drinking at the relevant time, which was incompatible with a choice to drink. However, judicial developments shifted the question of involuntary drinking into a grey area that concerns degrees of control, making this defence available in practice on grounds of alcohol dependency.

This has brought the approach to problems of control in the law of diminished responsibility significantly into alignment with that found in cases concerning the capacity to refuse treatment for anorexia. Here impaired control can provide a basis for a finding of mental incapacity even though the person's refusal of treatment was a choice. Despite the MCA's test being cognitive, and the test within the law of diminished responsibility containing an explicit control element, both allow volitional impairments to be taken into account. In both contexts, this is made possible by a wide interpretation of the relevant test, which allows impaired control, not merely an absence of control, to impact upon legal capacity.

However, the available evidence leads us to suggest that this wide approach is not being used in treatment decisions about alcohol dependency.[^130^](#fwy022-FN130){ref-type="fn"} We found no evidence of alcohol dependency being accepted as grounds for mental incapacity in relation to decisions about drinking or treatment; and only little evidence of the issue being considered at all. In the case of *Ms X,* the justification for the finding of mental capacity made particular reference to the idea that Ms X was making choices about drinking, which suggests that a narrow interpretation of the MCA's test was applied.

These observations suggest that people who are alcohol dependent are in the following position. Their legal capacity is likely to be fully recognised in the context of decisions about treatment for alcohol dependency, even if their alcohol use is life-threatening. At the same point in time, if the person kills, their dependency may provide grounds for the partial withholding of legal capacity in relation to the killing, through a finding of diminished responsibility. The above analysis suggests this situation is sustained by a narrower interpretation of the relevant incapacity test in decisions about treatment for alcohol dependency.[^131^](#fwy022-FN131){ref-type="fn"} This narrow interpretation of the MCA's test also contrasts with the wider interpretation of the same test in questions concerning treatment for anorexia, which has enabled findings of mental incapacity in this diagnostic context.

This situation raises a question about whether the difficulties that people with alcohol dependency may face in making decisions about treatment are being properly considered. It also raises a question about the desirability of the apparent flexibility within mental incapacity tests; and the drivers that are determining which interpretation will be applied in a particular context.

X. NORMATIVE ANALYSIS: DIFFERENCES BETWEEN LEGAL CONTEXTS
=========================================================

Divergences in approach to mental and legal capacity across legal and clinical contexts are not necessarily problematic. Section V considered two possible justifications for adopting different approaches to applying the MCA's incapacity test in the context of anorexia and alcohol dependency. The article returns to this issue later in this section, but it begins by considering some potential justifications for adopting different approaches to mental incapacity across the contexts of treatment decisions and diminished responsibility for a killing.

One important difference between the two legal contexts under consideration is that responsibility is only partially withheld in the defence of diminished responsibility. There is no equivalent outcome afforded within the MCA---for example, involving supported decision-making.[^132^](#fwy022-FN132){ref-type="fn"} In the absence of a middle ground within the MCA, the implementation of its test in a way that errs on the side of preserving legal capacity seems fitting with its guiding principles, which to some degree prioritise non-interference over the protection of well-being.[^133^](#fwy022-FN133){ref-type="fn"}

However, this way of justifying the narrow interpretation of the MCA's test in the context of alcohol dependency, is called into question by the anorexia cases.[^134^](#fwy022-FN134){ref-type="fn"} The wide approach to control problems in this diagnostic context has enabled interference in treatment decisions about anorexia, undermining any general appeal to the value of non-interference as a way of justifying the approach to alcohol dependency in decisions about alcohol use and treatment. In the absence of a plausible justification for applying different interpretations of the MCA's 'ability to weigh' criterion in these two diagnostic contexts, there are broadly three ways to resolve this tension.

\(1\) One is to conclude that the incapacity test being applied in decisions about alcohol use is unduly narrow, perhaps making it impossible for someone to lack mental capacity in this diagnostic context. The narrow approach to control problems applied in the criminal case of *Tandy* provides a useful comparison, showing how in theory a finding of mental incapacity might be possible, without this being the case in practice. Based on the above analysis, we suspect that this is currently the case when the MCA is applied to questions of alcohol dependency and alcohol use or treatment.

As a remedy, lawmakers could bring the approach to assessing mental capacity in relation to alcohol dependency into line with that seen in the cases concerning treatment for anorexia. This would also bring into alignment the approach to assessing mental abilities in alcohol dependency across the treatment decision and diminished responsibility contexts. However, against this solution it might be argued that there are good reasons to adopt a narrower approach in the treatment decision context than in the law of diminished responsibility.[^135^](#fwy022-FN135){ref-type="fn"} It was argued above that non-interference is the most prominent value reflected in the MCA's guiding principles, and that this provides a reason to interpret its incapacity test in a narrow way, prioritising the recognition of legal capacity. But what are the central values in law concerning a killing? Here, significant weight will be given to the value of the lives of others, and this consideration also pushes in the direction of recognising legal capacity, to enable blame and punishment.[^136^](#fwy022-FN136){ref-type="fn"} However, criminal law also places weight on the value of freedom, as reflected, for example, in the presumption of innocence in criminal trials.[^137^](#fwy022-FN137){ref-type="fn"} This consideration pushes in the opposite direction, towards a finding of diminished responsibility when responsibility is in doubt. If these two considerations are equally weighty, this suggests that a wider approach to control problems may be appropriate in the law of diminished responsibility than in the MCA.

\(2\) This points to an alternative solution, suggesting that the interpretation of the incapacity test applied in the anorexia cases may have been inappropriately wide, enabling interference where this was not warranted.[^138^](#fwy022-FN138){ref-type="fn"} Rather, on this thinking, the approach seen in relation to treatment for alcohol dependency better reflects the values of the MCA, and the normative differences between the civil and criminal contexts. The solution would be to narrow the interpretation of the incapacity test applied in treatment decisions about anorexia, bringing the approach in this context into alignment with that seen when the MCA is applied to questions of alcohol dependency, alcohol use, and treatment.

\(3\) A third response holds that there is truth in both the first and second responses, and calls for a reconsideration of practice in light of these concerns. This is the remedy we endorse. The above analysis suggests that insufficient consideration is being given to the difficulties that people who are alcohol dependent can face in relation to decisions about use and treatment. However, it also seems plausible that the interpretation of the MCA's test in the anorexia cases has been inappropriately wide, too easily enabling interference in this diagnostic context. As one part of understanding how this situation may have come to be, and how it might be addressed, it is argued below that value judgements have played an inappropriate role in shaping the interpretation of the MCA's test, when it is applied.

XI. NORMATIVE DRIVERS IN MENTAL INCAPACITY ASSESSMENT
=====================================================

Evaluative considerations play an important part in shaping tests for mental incapacity. If a society strongly values individual freedom over personal well-being, then a capacity test concerning personal matters within that society is likely to place only minimal constraints on the abilities necessary to make one's own decisions. In this way, values play a crucial part in establishing mental incapacity standards.[^139^](#fwy022-FN139){ref-type="fn"} In the addiction and socio-legal literatures it has also been observed that perceptions of addiction, shaped by historical context, have influenced how society responds.[^140^](#fwy022-FN140){ref-type="fn"} This observation raises the possibility that evaluative or other social factors are shaping the interpretation of incapacity tests in an unrecognised and unjustified way. It is argued here that such inputs play a significant role in explaining the divergent findings in relation to the MCA's application in the context of alcohol dependence and anorexia.

Evidence of these inputs can be seen in Lord Donaldson's judgment in *Re W*, a case concerning refusal of treatment for anorexia, when he draws a distinction between anorexia and other addictions:

"'Anorexia is an illness that is not the fault of the sufferer. In this it is no different from pneumonia or appendicitis ... . It is an addictive illness although, unlike other addictions such as drug taking, the sufferer is not to be blamed for having allowed herself to become addicted.'[^141^](#fwy022-FN141){ref-type="fn"}"

The question raised by this position concerns *why* we should blame people with a substance dependency for their condition, but not those with anorexia for theirs. One explanation, suggested by the comparison of anorexia with pneumonia and appendicitis, is about the degree of involvement one has in developing these conditions. In most cases, a person plays little to no causal role in the development of pneumonia or appendicitis and this is the reason that we don't blame them for getting ill. The problem with this explanation when applied to anorexia, is that the development of anorexia seems to require much more involvement on the part of the person. Like those who are alcohol dependent, people with anorexia play a significant part in the development of their condition, when they pursue diet and exercise regimes that at some point get out of control. In this way, anorexia looks much more like substance dependency than pneumonia or appendicitis.

On the other hand, what strongly distinguishes substance dependency from anorexia is that anorexia develops in the pursuit of things that our society values. Thinness and exercise are considered virtuous, along with traits associated with anorexia such as perfectionism and resistance against bodily desires. It is proposed here that these positively evaluated factors, associated with anorexia but not substance dependency, lie behind the traditional pattern of blame expressed in Lord Donaldson's judgment.

A significant part of the concern here is that the motivation for the distinction drawn between substance dependency and anorexia in *Re W* is obscured. The explanation offered is that anorexia is like pneumonia and appendicitis, but the reasons for withholding blame in relation to these conditions are not the same. In the case of anorexia the reasons are primarily evaluative, while for pneumonia and appendicitis the reasons are primarily causal. The reference to pneumonia and appendicitis therefore conceals the motivating reasons for the assigning of blame in the case of substance dependency but not anorexia, making it seem that the distinction is much less value-based that it is.[^142^](#fwy022-FN142){ref-type="fn"}

It also may be the case that stereotypes associated with substance dependency and anorexia play a role in traditional patterns of blame. The mental picture of a person with anorexia is likely to be a well-mannered young woman; while the mental picture associated with alcohol dependency is likely to be a disheveled older man. The work of Daniel Kahneman and colleagues suggests that the stereotypes evoked may well influence judgements about blame.[^143^](#fwy022-FN143){ref-type="fn"}

It is proposed here that such evaluative and other social inputs---for example, gender stereotypes---play a significant role in explaining the differences observed between the approach to assessing mental capacity in the context of alcohol dependency and anorexia. Any number of psychological accounts could be given to explain how this occurs, but one possibility is sketched here to illustrate the idea.

Perhaps negative associations with alcohol dependency evoke feelings of anger and antipathy, and these connect to seeing the person as blameworthy. In assessments of mental capacity, the agency of the person---the target of the blame---may therefore be more salient than the impact of the impairment on decisions, making a narrow interpretation of the MCA's test seem appropriate to apply. On the other hand, perhaps the positive associations with anorexia evoke feelings of sadness and sympathy, which connect to seeing the person as an innocent victim. This seems likely to foreground the impact of the impairment on decisions, making a wide interpretation of the MCA's test seem appropriate to apply---enabling a finding of incapacity.[^144^](#fwy022-FN144){ref-type="fn"}

Whether this illustration captures the psychology of what happens in practice, what's clear is that the evaluative factors identified in this section should not be influencing the interpretation of the MCA's incapacity test. Knowledge about whether a brain injury resulted from a heroic act, dangerous driving or a freak accident, should not impact upon the assessment of the injured person's ability to make their own treatment decisions. Likewise, there should be no difference in the way the MCA's incapacity test is interpreted in the context of alcohol dependency and anorexia, merely based on value judgements associated with these conditions.[^145^](#fwy022-FN145){ref-type="fn"} This raises questions about the assessment of mental capacity that go beyond these diagnostic contexts. As such, those responsible for assessing mental capacity should always be mindful that the MCA's test can be interpreted in wide and narrow ways; and that evaluative judgements, which might not be part of conscious awareness at the time of the assessment, may influence the interpretation that is applied.

This article began by outlining a debate about the virtues of cognitive tests verses those containing an explicit control element, and it concludes by returning to this issue.

XII. COGNITIVE VERSES VOLITIONAL TESTS
======================================

The above analysis demonstrates that mental impairments central to alcohol dependency can only be taken into account when incapacity tests are interpreted in a wide way that includes impaired control, not merely an absence of control. While this kind of observation has been made before in relation to cognitive incapacity tests, we have illustrated that the same point applies to tests that contain an explicit control element. The test within the law of diminished responsibility, with its control limb, was initially interpreted in a narrow way that made the defence unavailable on a basis of alcohol dependency. The solution adopted by the Court of Appeal was to hold that giving into a craving---behaviour that is willed---can, in law, be involuntary.

However, this solution retains the terms *involuntary* drinking and *irresistible* craving to describe the incapacity that is necessary for the defence, and we wonder whether this language is likely to lead experts and juries back to narrow, binary thinking about control. A less stark way of describing the control element of the test might mitigate against this problem. The MCA's 'use and weigh' limb seems to offer an advantage on this count. When control is the central issue, questions of the capacity to refuse treatment for anorexia are discussed using language referring to distorted, biased, and overpowered thought. This makes it clearer that the question is not a binary matter about whether the person has any control at all, but one about the difficulties the person faces in relation to control.

This more subtle language, however, was not used in the judgments concerning alcohol dependency, with significance in the case of *Ms X* instead given to the idea that she was always making a choice to drink. When the impact of alcohol dependency on a person's mental capacity was considered at all in the reported cases, it seems that a narrow interpretation of the MCA's test was applied. We have argued that these findings are explained, at least in part, by certain kinds of evaluative or other social judgements playing an unrecognised and inappropriate role in the interpretation of the incapacity test, when it is applied. The upshot is that one of Morse's central criticisms of explicit control elements, equally applies to cognitive tests. For Morse, the concern is that control elements lead to:

"'misleading metaphorical thinking about mechanisms and expert testimony that is little more than moral judgment wrapped in the white coat of allegedly scientific or clinical understanding'.[^146^](#fwy022-FN146){ref-type="fn"}"

If our analysis is borne out then this argument deployed against the inclusion of explicit control elements, in favour of cognitive tests, must be set aside. What appears to matter more than whether a test is cognitive or explicitly about control, is how the test is interpreted and applied. We propose that cognitive tests are just as vulnerable to interpretation that is inappropriately shaped by value judgements, as tests that include an explicit control element. These findings suggest that greater attention should be paid to way that value judgements can shape the interpretation of incapacity tests in practice, whether volitional or cognitive, and the concerning flexibility that can result.
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If a complete defence to murder was the only option for those who kill, it seems likely that lawmakers would be less willing to interpret the incapacity test within this defence in a way that would make it available based on alcohol dependency.
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